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2010 FEDERAL SENTENCING GUIDELINES ISSUED -

FEDERAL COURT HOLDS THAT NEW CRACK

GUIDELINES APPLY TO DEFENDANTS CONVICTED

BEFORE FAIR SENTENCING ACT

T h e  U n i t e d  S t a t e s  S e n te n c in g

Commission, realizing the unfair

n a t u r e  o f  t h e  U n i t e d  S t a t e s

Sentencing Guidelines, has recently

i s s u e d  a m e n d m e n t s  t o  t h e

G u id e l in e s  d e a l in g  w i th  c r a c k

cocaine offenses.  Reflecting the

c h a n g e s  m a d e  b y  t h e  F a i r

Sentencing Act of 2010 regarding

sentencing fairness for offenders

involved w ith crack cocaine, the

am ended Guidelines have raised

the amount of crack cocaine needed

to  is s u e  c e r t a i n  o f f e n s e  le v e l s .

U nder U.S.S.G. § 2D1.1(c)(7), the

pre-amendment Guidelines called

for a  base  offense level of 26 for

th o se  in v o l v e d  w ith  a t  le a st 2 0

grams of crack cocaine.  Thanks to

the am ended  G uidelines, it now

takes 28 grams of crack cocaine to

receive a base offense level of 26.

S im ila r ly ,  t h e  p r e -a m e n d m e n t

Guidelines called for a base offense

level of 32 for those involved with

150 grams or more of crack cocaine.

U.S.S.G. §  2D1.1(c)(4).  U nder the

amended Guidelines, it now takes 

involvement with 280 grams of crack

cocaine to obtain a base offense level

o f  3 2 .   O t h e r  o f fe n se  l e v e l s  a r e

established by extrapolating upward

a n d  d o w n w a r d .   N L P A  n o t e s ,

h o w e v e r ,  t h a t  i n  p a s s i n g  t h e

amended Guidelines, the Sentencing

C o m m i s s i o n  o v e r t u r n e d  t h e

previously amended crack cocaine

Guidelines enacted in 2007.  Further,

the C om m ission stressed that this

amendment is temporary and will

have to be re-promulgated by May

1, 2011.

WHAT DOES THIS

CHANGE MEAN FOR

CRIMINAL

DEFENDANTS?  

One would think that those

awaiting sentencing will receive the

benefit of 

the new ly am ended  G uide lines.

However, guess again. In an effort

t o  m i n i m i z e  t h e  b e n e f i t  t h a t

defendants can receive from the

n e w  la w  -  b o t h  w i th  r e g a r d  t o

mandatory minimum sentences and

the 100:1 crack-cocaine ratio - the

government is now attempting to

argue that courts m ust apply the

pre-existing, and harsher sentencing

guidelines for defendants w hose

crime was committed prior to the

Fair Sentencing A ct. Fortunately

arguments may exist to prevent the

government from doing so. 

In the recent case of US v.

D o u g l a s ,   ( N o .  0 9 - 2 0 2 - P - H ) ( D .

M a in e )  d e c i d e d  o n  O c to b er  2 7 ,

2010, Jud ge  B rock  H ornby ruled

that a pre-August 3, 2010 defendant

who committed his crime before the

effective date of the new  law but

h a s  n o t  y e t  b e e n  s e n t e n c e d  i s
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entitled to be sentenced under the

am ended guidelines and the Fair

Sentencing Acts altered mandatory

minim um provisions. He made it

very clear that for a defendant not

to receive the benefit of this new

la w  e v e n  t h o u g h  h e  m a y  h a v e

committed his crime before the law

went into effect is a violation of the

defendant’s due process rights and

the intent of Congress. 

A  m ore d ifficult course

exists for those already sentenced

u n d e r  t h e  p r e - a m e n d m e n t

Guidelines. However, there is good

news here as well. Although, the

amended Guidelines have not been

given retroactive effect, meaning

that the amended Guidelines do not

apply to those who have already

been sentenced, NLPA notes, that

such should not prevent defendants

p u r s u i n g  a  d i r e c t  a p p e a l  a n d

s e n t e n c e d  u n d e r  t h e  p r e -

a m e n d m e n t  G u i d e l i n e s  f r o m

raising a claim that they should be

e n t i t l e d  t o  t h e  b e n e f i t  o f  t h e

a m e n d e d  G u i d e l i n e s ,  a s  t h e i r

convictions have not yet technically

become final. 

The Douglas case can also

be of assistance to defendants in

th e i r  d ir e c t  a p p e a l s .  F o r  th o s e

d e fe n d a n ts  cu rren tly  on  d ir e c t

appeal, and that fall within Judge

Brock’s time line of being sentenced

for involvement with crack cocaine

between prior to November 1, 2010,

now have a strong argument that

th e y  s h o u ld  h a v e  re ce iv e d  th e

benefit of the amended Guidelines.

    

For those who are out of

tim e or who have completed the

direct appeal process, attempts can

be m ade to receive the benefit of

t h e  a m e n d e d  G u id e l in e s  v ia  a

motion for reduced sentence under

18 U .S .C . §  3582  or a  m otion for

p o st-c on v ic tio n  re lie f  u n d e r  2 8

U.S.C. § 2255.  NLPA submits that,

as the am ended G uidelines have

n o t  b e e n  d eclare d  re tr o a c t iv e ly

a p p lic a b le ,  a n y  a v e n u e  o f  re lie f

pursued by a defendant will have to

focus on the elements of fairness in

sentencing as called for by 18 U.S.C.

§ 3553.  As the amended Guidelines

are based upon years of testimony

and research regarding the insidious

nature of overly harsh crack cocaine

sentences, defendants will have to

argue that their sentences should be

reduced based upon the unfairness

of such sentencing practices. 

Of course this is not to say

th a t  t h e  a m e n d m en t w ill  not  b e

applied retroactively at some time in

the future. As we saw with the 2007

am en d m en ts ,  the y w ere  applied

retroactively. Nonetheless, even if

this new amendment is not applied

retroactively, there are still ways in

which NLPA can help. 

We are at a time where the

government realizes the backlashes

of  the  ha rsh  sentences that have

been imposed over the past several

decades and the prison population

m a tters a re  a  c lea r  result  o f  th is

approach. Certainly we appreciate

that the government appears to be

attempting to take corrective steps to

t h i s .  H o w e v e r ,  c l e a r l y ,  n o t

a c co u n tin g  fo r  th e  th o u sa n d s  o f

inmates in the BOP who are already

serving t im e m ay not be the best

approach to correcting this problem

quickly. Obviously NLPA strongly

disagrees with this approach as we

firm ly believe that in fairness, an

amendment such as this should be

a v a i l a b l e  t o  t h e  t h o u s a n d s  o f

i n m a t e s  a l r e a d y  s e r v i n g  t h e i r

se n te n ce s  in  th e  f e d e r a l  p r iso n

system. Fortunately you may not be

without options. 

The key to keep in mind

about this amendment not having

been applied retroactively at this

t i m e  i s  t h a t  t h i s  m e a n s  t h a t  a

d e f e n d a n t  c a n n o t  s im p ly  f i l e  a

motion solely requesting a reduction

i n  s e n t e n c e  b a s e d  u p o n  t h i s

amendment. It does not, however,

mean that a defendant who receives

a remand in his/her case for a new

s e n te n c i n g  c a n n o t  r e c e iv e  th e

consideration of this amendment at

that resentencing.

NLPA has been providing

research and assistance to attorneys

in m atters such as these for more

than the past two decades. We have

e n j o y e d  a  g r e a t  n u m b e r  o f

phenomenal victories as the result

of our assistance as well. Therefore,

it is very important that, even if a

defendant cannot proceed with a

m otion requesting a  reduction in

s e n t e n c e  b a s e d  u p o n  t h e

amendment alone, that he/she not

give up and continue to look into all

o t h e r  a r e a s  t h a t  m a y  m e r i t  a

remand for a new sentencing so that

they can not only receive the benefit

of the amendment at that time, but

also consideration for many of the

other issues in their case. 

Either way, clearly, it is an

exciting time in the federal justice

system, as the federal government

continues to rapidly erase years of

u n f a i r  a n d  u n c o n s c i o n a b l e

s e n t e n c in g  p r a c t ic e s  f o r  t h o s e

involved with crack cocaine.   It is

N LPA ’s hop e,  and strong belief ,

t h a t  t h e  a m e n d e d  G u i d e l i n e s

concerning crack cocaine w ill be

m ade retroactive by M ay 1, 2011.

However, NLPA urges defendants

n o t  t o  w a i t  o n  a  r e t r o a c t i v i t y

decision that is not guaranteed to be

i s s u e d .   I t  i s  i m p e r a t i v e  t h a t

defendants seek the relief that they

are entitled to as soon as possible.

A s w ith  a ll  i ssu es  inv olve d in  a

criminal case, NLPA has been at the

f o r e  i n  p ro te c t in g  d e f e n d a n t s ’

rights, from the time of indictment

until all avenues of relief have been

pursued.  Due to its long tradition

of criminal research, NLPA is in a

p o s i t i o n  t o  a s s i s t  w i t h  t h e

p r e p a r a t i o n  o f  t h e  n e c e s s a r y



3 NATIONAL LEGAL PROFESSIONAL ASSOCIATES NOVEMBER, 2010

motions to obtain a fair sentence.

Should you have concerns that you

a re  e n t it led  to  a  lesser  sentence

based upon involvement with crack

c o c a i n e ,  c o n t a c t  N L P A

immediately, and we will help you

in your fight for justice! 

If you are interested in

v ie w in g  t h e  n e w  2 0 1 0  F e d e r a l

Sentencing G u id elines, y o u  ca n

o b t a i n  y o u r  e l e c t r o n i c  c o p y  -

i n c l u d i n g  t h e  E m e r g e n c y

Amendment for the Fair Sentencing

A ct by visiting the website of the

U n i t e d  S t a t e s  S e n t e n c i n g

Com m ission at:  w w w .ussc.gov ,

w h e re  you  ca n  a lso  v ie w  a  fu l l

a n a l y s i s  o f  t h e  r e t r o a c t i v e

application of the  crack cocaine

a m end m ent and  the em ergency

press release issued on October 15,

2010. 

THE RECENCY

AMENDMENT: 
SENTENCING

COMMISSION SENDS

CONGRESS

AMENDMENT TO

REDUCE CRIMINAL

HISTORY SCORE

GUIDELINES!

In a move that potentially

c o u l d  a s s i s t  t h o u s a n d s  o f

defendants receive lower sentences,

the  Sentencing Comm ission has

sent C ongress a se t of proposed

a m e n d m e n t s  t o  t h e  f e d e r a l

sentencing guidelines that will go

into effect on N ovember 1, 2010.

Proposed A mendment No. 5 will

change the way criminal history is

calculated and would eliminate the

rule that adds two criminal history

p o in ts  i f  a  c r im e  for  w hic h  th e

p e r s o n  i s  b e i n g  s e n t e n c e d  i s

committed less than two years after

release from  prison. This is also

known as the Recency Amendment.

HOW CAN THIS

CHANGE HELP

DEFENDANTS WHO

ARE WAITING TO BE

SENTENCED? 

T his  am end m e n t  w h ich

became effective November 1, 2010

enables defendants who have not yet

been sentenced but who have prior

c rim in a l co n v ictions to  ra ise  th e

a m e n d m e nt a s  a n  issu e  in  th e ir

s e n t e n c in g  m e m o ra n d a  to  h e lp

reduce their criminal history points

a nd , th e ir  se n te n c in g  g u id e l in e

range. Should you have a client that

is waiting to be sentenced, N LPA

can assist in  the preparation  of  a

s e n t e n c i n g  m e m o r a n d u m  t h a t

w o u l d  a d d r e s s  a l l  a p p r o p r i a t e

downward departure issues as well

a s  th is  im p o r ta n t  c h a n g e  in  th e

ca lculation of crim inal history  to

help the defendant receive a much

lower sentence. 

CAN THIS
AMENDMENT HELP
PEOPLE WHO HAVE

ALREADY BEEN
SENTENCED?  

U n f o r t u n a t e l y  t h e

Commission has not yet agreed to

m a k e  t h i s  n e w  a m e n d m e n t

re tro a c tiv e  to  a p p ly  to  ca se s  fo r

individuals who have already been

sentenced. NLPA strongly objects to

t h i s  p o s i t i o n  a s  w e  b e l i e v e  i t

a d v ersely  im p acts  u p on  th e  d u e

process rights of defendants who

only, due to the time at which they

were convicted and sentenced, are

being discriminated against by this

n e w  f a v o r a b l e  c h a n g e  t o  t h e

guidelines. If you have a client who

h a s a lre ad y  b e e n  se n te n ce d  a n d

c o u ld  b e n e f i t  f r o m  th e  R e c e n c y

A m en d m e n t,  N L P A  is  ha p p y  to

assist in the preparation of a timely

appeal or §2255 motion to address

t h i s  i s s u e  i n c l u d i n g  a l l  o f  t h e

reasons why the amendment should

be applied  retroactively  to  your

client.

If  you are  unsu re  w ha t avenues

may exist a t this tim e, NLPA can

also prepare a detailed case analysis

to look into this as well as m any

other possible issues and avenues of

re l ie f .  T h e  k e y  to  ke ep  in  m in d

about this amendment not having

been applied retroactively at this

t i m e  i s  t h a t  i t  m e a n s  t h a t  a

d e f e n d a n t  c a n n o t  s im p ly  f i le  a

m o t i o n  s o l e l y  r e q u e s t i n g  a

reduction in sentence based upon

t h i s  a m e n d m e n t .  I t  d o e s  n o t ,

however, m ean that a  defendant

who receives a remand in his/her

case for a new sentencing cannot

receive the consid eration of this

amendment at that resentencing. If

you are interested in having NLPA

prepare a case evaluation to look

into ways of getting the case back

into court, please contact us today!

 

Also, keep in mind that in the past

the guideline am end m ents  have

b een  g iven retroactive e ffec t .  A

good example is the recent crack-

cocaine amendment (Amendment

706) which reduced the base offense

le v e l  f o r  c r a c k  c o c a in e  b y  tw o

l e v e l s .  T h i s  a m e n d m e n t  w a s

a p prov ed  in  2 0 0 7 .  In  2 0 0 8 ,  in  a

s u b s e q u e n t  a m e n d m e n t

(Amendment 713), the Commission

added Amendment 706 to the list of

amendments which may be applied

retroactively. N LPA  believes the

criminal history amendment should

be applied retroactively as well. 

Based upon the foregoing,

w hen the  p rop osed am endm ent

becomes effective, it should result

in lower criminal history categories

for many defendants who have not

yet been sentenced and, thus, lower

s e n t e n c i n g  g u i d e l i n e  r a n g e s .

http://www.ussc.gov
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H o w e v e r ,  fo r  th e  t im e  be ing  i t

appears that such benefit will only

extend to those sentenced after the

amendment goes into effect. NLPA

i s  p r o u d  o f  i t s  w i n n i n g  t r a c k

record. We have enjoyed success in

h e lp in g  d e f e n d a n t s  a n d  t h e i r

c o u n s e l  o b t a i n  s u b s t a n t i a l l y

reduced sentences as the result of

the research our team  of law yers

have prepared. If you or your client

a re  in need  of  assistance in  th is

matter contact NLPA today. After

all, the pursuit of justice is a team

approach! 

CASES OF

INTEREST

NLPA has recently tracked

the case of United States v. Dillon,

130 S . C t. 2683, 177 L. Ed. 2d 271

(2010) .  In D illon, the defendant

was sentenced to a 322 month term

o f in ca rc era tio n  in  1 9 9 3 ,  b a se d

largely  u p on  inv olv em ent w ith

crack cocaine.  In 2007, the United

S ta te s  S e n te n c in g  C o m m issio n

amended the sentencing Guidelines

regarding crack cocaine, making

s a i d  a m e n d m e n t  r e t r o a c t i v e .

Accordingly, the defendant filed a

m otion for a  sentence reduction

under 18 U .S.C. § 3582(c)(2), and

asked the court to grant not just the

two-level reduction authorized by

t h e  a m e n d m e n t  b u t  a  f u r t h e r

r e d u c t io n  c o n s i s t e n t  w i t h  th e

se n te n c in g  fa c to rs  fo u n d  in  1 8

U .S .C .  §  3 5 5 3 (a ) .  H o w e v e r,  th e

d istr ic t co u rt  fo u n d  th a t  i t  w a s

constrained by U .S .S .G .§  1B1.10

from imposing a sentence outside

the  Guidelines  range , and it re -

sentenced defendant to 270 months

im prisonment based solely upon

t h e  a m e n d e d  c r a c k  c o c a i n e

Guideline.  On June 17, 2010, the

U n i t e d  S t a t e s  S u p r e m e  C o u r t

u p h e l d  t h e  d i s t r i c t  c o u r t ’ s

interpretation of the law.  Section

3582(c)(2) authorized only a limited

adjustm ent to  an otherw ise  final

s e n t e n c e  a n d  r e q u i r e d  t h e

s e n t e n c i n g  c o u r t ,  p u r s u a n t  t o

U.S.S.G. § 1B1.10(b)(2), to impose a

te rm  o f  im p r iso n m e n t  th a t  w a s

w ith in  the  a m end ed  G u id e l in e s

range unless it originally imposed a

below -G uidelines senten ce.  The

Court also found that its decision in

U n ite d  S ta te s  v .  B o o k e r d id  n o t

require the district court to treat §

1B1.10(b) as non-binding.    

 

While NLPA had hoped that

the Dillon decision would result in

d efendants being able  to  receive

below Guidelines sentences based

upon the principles of fairness as put

forth  in  1 8  U .S .C .  §  3 55 3 ,  N L P A

submits that defendants are still in a

position to  rece ive  the  b enefit o f

recent favorable trends in the law

regarding crack cocaine.  The first

s u c h  f a v o r a b l e  a c t  i s  t h e  F a i r

Sentencing A ct of 2010.  The Fair

Sentencing Act serves to: (1) replace

the 100-to-1 crack to powder cocaine

statutory sentencing ratio w ith an

18-to-1 ratio (28 grams will trigger a

5-year mandatory minimum and 280

g r a m s  w i l l  t r i g g e r  a  t e n - y e a r

m a n d a t o r y  m i n i m u m ) ;  a n d  ( 2 )

eliminate the five-year mandatory

minimum for simple possession of

c r a c k  c o c a i n e .   T h e  l a w  i s  n o t

retroactive, meaning that it will not

apply  to  anyone w ho com m itted

their crack offense before the law

was signed.

H ow ever, N LPA  expects

that the United States Sentencing

Guidelines will soon be amended to

more accurately reflect the similar

dangers involved  w ith  crack and

p o w d e r  c o c a i n e ,  b r i n g i n g  t h e

sentencing ratios closer to 1 -to-1.

NLPA believes that any amendment

to the Guidelines regarding crack

c o c a i n e  w i l l  m o s t  l i k e l y  b e

retro a c t iv e ,  m e a n in g  th a t  tho se

s e n t e n c e d  b e f o r e  a n y  n e w

a m e n d m e n t ca n  st i l l  rec eiv e  th e

benefit of said amendment. 

A further positive trend has

c o m e  f ro m  th e  f e d e r a l  d i s t r ic t

courts.  The  d istrict courts have

continued to grant remarkable relief

in many cases involving sentences

b a s e d  u p o n  c r a c k  c o c a i n e

involvement, despite the limitations

put forth by the Dillon decision.  In

U nited States v. M iller, 2010 U .S.

Dist. LEXIS 79763 (D. Minn. August

5, 2010), the United States District

Court for the District of Minnesota

d e t e r m i n e d  t h a t  a  d e f e n d a n t

sentenced as career offenders could

be eligible for re-sentencing under

18 U .S.C . § 3582, despite the fact

that the defendants sentence range

was not specifically determined by

his involvement with crack cocaine.

The district court found that even

though the defendant’s guideline

sentence range was determined by

h is  c a r e e r  o f f e n d e r  s t a t u s ,  th e

underlying crack cocaine Guideline

calculation w as review ed by the

sentencing court in  determ ining

whether a life sentence under the

c a r e e r  o f fe n d e r  g u id e l in e  w a s

appropriate.   

The defendant in M iller

was re-sentenced to time served of

262 m onths, as the top end of the

recalculated crack cocaine guideline

w a s le ss  th a n  tim e se rv e d .   T h e

court found that, in issuing a new

sentence pursuant to the principles

of 18 U.S.C. § 3553, factors such as

“ s i m p l e  j u s t i c e  a n d  c o m m o n

decency” should dictate that the

d e fend a nt  be  g ive n  a  ch a nce  to

contribute to society.  Clearly, any

defendant who’s sentence involves

c r a c k  c o c a i n e ,  n o  m a t t e r  h o w

tangentially, should attempt to seek

relie f based upon favorable  new

crack cocaine sentencing law.         

N L P A  s t r e s s e s  t h a t

arguments regarding a challenge to

a crack cocaine based sentence are

t e c h n i c a l  a n d  r e q u i r e  a n

experienced advocate.  With a real

chance to have a sentence reduced,
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NLPA urges that defendants take

the time and care to properly raise

issues involving crack cocaine.  As

w ith  a ll sentencing issues in the

federal justice system, NLPA has

been at the fore in protecting the

rights of American citizens.  Should

y o u  h a v e  c o n c e r n s  t h a t  y o u r

se n te n ce  w a s  in a p p r o p r ia te  or

issued in violation of your rights,

contact NLPA immediately, and we

w il l  h e lp  y o u  in  y o u r  f ig h t  fo r

justice!

US v. SEANZ, No. 09-3647 (7  Cir.th

Oct. 23, 2010) - Cruz Saenz received

a significant 293-month sentence

for transporting drug m oney on

one single occasion. The District

court seemed to think that Saenz

w a s inv olve d  in  th e conspiracy

b e y ond  this single  incid ent an d

denied Saenz's request for a minor

role reduction as a result. Finding

no evidence in the record of any

inv o lvem ent beyond  the  sin g le

transport of money, the 7th Circuit

remanded "for the District Court to

reconsider whether Saenz should

receive the minor role adjustment.

It may be that when the

district court said that Saenz was

m ore than a courier, it m eant he

was not simply a totally unknowing

mule.... The fact remains, however,

that the only evidence in the record

regarding Saenz’s participation in

this conspiracy is that he did so on

only  one  o cc a s ion .  T h e  d is tr ic t

court’s reasoning suggests that it

concluded otherwise, and that this

conclusion was the premise for its

d e n ia l  o f  the  m in o r p a rtic ip a n t

adjustm ent.... Because the denial

w a s  a p p a r e n t l y  p r e m i s e d  o n

information not supported by the

r e c o r d ,  w e  r e m a n d  f o r

reconsideration....

In  d o in g  so ,  w e  note  a g a in  th e

l e n g t h  o f  t h e  s e n t e n c e  S a e n z

rece iv e d  f o r  t r an sp ortin g  d ru g

m o n e y  o n  o n e  o c c a s i o n .  T h a t

sentence, again, was 293 months in

p r i s o n .  A n d ,  t o  r e p e a t ,  t h e

g o v e r n m e n t  s o u g h t  a  h i g h e r

s e n t e n c e .  I f  t h e  g o v e r n m e n t ’ s

position is that 293 months is barely

good enough for a one-time courier,

w e  w o n d e r  w h a t  i t  t h i n k s  t h e

appropriate sentence would be for

s o m e o n e  w h o  i s  a  l a r g e - s c a l e

s u p p l i e r  o f  d r u g s  .  A n d  w i t h

sentences like this one for single-

tim e couriers, why not be a major

supplier? If caught, the sentence is

not likely to be much more, and one

can certainly make a whole lot more

money in the meantime."

NLPA CONTINUES

A TREND OF

EXCELLENCE -A

RECAP ON OUR

SUCCESSFUL

CASES

 DURING THE

THIRD QUARTER

OF 2010

D u r i n g  2 0 1 0  N L P A  c o n t i n u e s

obtaining successful outcomes for its

clients. W hile obviously no one can

guarantee the successful outcome of

e v e ry  case , here  is  a  sp otlig h t o f

w hat we w ere able to accom plish

through to our third quarter of this

year!

Ellison, V - NLPA assisted counsel

for M r. Ellison in the preparation of

sentencing research in the case of

Mr. Ellison which involved a crack-

cocaine conspiracy charge. His case

was heard in the USDC ED TX (Case

No. 4:09-cr-00107-3). The PSI in the

case listed a guideline range of 108-

135 months. However, at sentencing

the court imposed only 54 months -

saving M r. E llison m ore than six

years in prison!

Carson, L - NLPA assisted Attorney

Robert Ratliff in the preparation of

sentencing research in the case of

Mr. Carson who was charged in a

multi-drug conspiracy indictment

in the USDC SD of A L (Case No.

1:09-cr-00066-1). The PSI originally

listed a guideline range of 324-405

months. However, the court instead

imposed a sentence of 121 months -

saving M r. Carson m ore  than 23

YEARS IN PRISON! 

Peele, L- N LPA assisted Attorney

George Sallaway in the preparation

of sentencing research in the case of

Mr. Peele who was charged in crack

conspiracy and firearm case in the

U S D C  W D  N Y  ( C a s e  N o .

6:07-cr-06173-11). The PSI Report

listed a sentence of 292-365 months.

However, at sentencing, Mr. Peele

received 288 months - saving him

more than six years in prison!

Irving, L  - N LPA assisted counsel

in the case of M r. Irving with the

preparation of sentencing research.

The case was heard  in the USDC

CT, New Haven Division (Case No.

3:09-cr-00117-17) where Mr. Irving

was involved in cocaine and crack-

cocaine conspiracy charges. The PSI

in this case listed a guideline range

of sixth (60) months or, if the court

applied a safety valve - a range of

3 7 -4 6  m o n ths .  H ow e v e r ,  a t  th e

sentencing the defendant received a

sentence of only 24 months - Saving

Mr. Irving three years in prison! 

Harrell, R - NLPA assisted counsel

for Mr. Harrell in the preparation of

sentencing research in his case. The

case was heard in the USDC CD IL,

U r b a n a  D i v i s i o n  ( C a s e  N o .

2 : 0 8 - c r - 2 0 0 3 9 - 1 )  w h e r e  t h e

d e f e n d a n t  w a s  c h a r g e d  w i t h

c o c a i n e  a n d  c r a c k  c o c a i n e

c o n s p i r a c y .   T h e  P S I  l i s t e d  a

sentencing guideline range of 360 to

Life . However, at sentencing the

court instead imposed a sentence of

180 m onths! - Saving M r. Harrell

m ore  than FIFTEEN YEARS TO
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LIFE in prison!

C alvin ,  E  -  N L P A  a ss is te d  M r.

Calvin’s attorney in the preparation

of research for his sentencing. The

case  w a s heard in the U SD C  E D

LA, New Orleans D ivision (Case

N o.   2:09-cr-00175-2) where M r.

C a l v i n  w a s  c h a r g e d  w i t h

possession and intent to distribute

cocaine. T he PSI Report listed  a

guideline range of 135-168 months.

H o w e v e r,  a t  the  sentencin g  th e

court instead imposed a sentence of

120  m onths -  saving  M r. Calvin

four years in prison! 

Clark, D  - NLPA assisted counsel

for Mr. Clark in the preparation of

sentencing research to help fight his

g u i d e l i n e  l e v e l  o f  2 9 2  t o  3 6 5

months. His case was heard in the

U S D C  E D  V A  ( C a s e  N o .

3:03-cr-00079-7). At the sentencing

h e a r in g  the  cou rt  im p o se d  2 4 0

months saving Mr. Clark more than

10 years in prison!

R e d d i n g ,  E  -  N L P A  a s s i s t e d

c ou n se l fo r  M r.  R e d d in g  in  th e

preparation of sentencing research.

His case was heard  in the USDC

ND WV (Case No. 3:09-cr-00067-1)

and his guideline level was 135-168

months. However, at the sentencing

the court im posed  110  m onths -

saving M r. Redding a lm ost five

years in prison!

Epps, N  -  NLPA assisted counsel

i n  t h e  c a s e  o f  M r .  E p p s  in  th e

p r ep a r a tio n  o f  re se a rc h f o r  th e

sentencing. The case was heard in

t h e  U S D C  N D  N Y  ( C a s e  N o .

3 : 0 9 - c r - 0 0 5 8 1 - 1 ) .  M r .  E p p s ’

g u i d e l i n e  l e v e l  w a s  1 8 8 - 2 3 5 .

H ow ever, a t th e  se n te n cin g  th e

court imposed 110 months - saving

M r. Epps m ore than ten years in

prison!

CASE

SPOTLIGHT: 

U.S. vs hulett
NLPA HELPS DEFENDANT

SAVE 11 YEARS AT
SENTENCING 

Often, NLPA is contacted by

attorneys who represent defendants

w h o  a r e  f a c i n g  u n d u l y  h a r s h

s e n t e n c e s  u n d e r  t h e  f e d e r a l

sentencing Guidelines.  The case of

United States v. Drew Hulett, case no.

2 :08-cr-20079-6  (D . Kansas 2010)

demonstrates how NLPA can assist

c o u n s e l  i n  t h e  p r e p a r a t i o n  o f

sentencing arguments designed to

obtain the lowest possible sentence

for defendants.  In  this  case , M r.

Hulett was thinking about entering

a guilty plea in a methamphetamine

c o n s p i r a c y  c a s e .   M r .  H u l e t t

c o n t a c t e d  N L P A ,  w h o  t h e n

contacted his appointed attorney

David A . Kelley, Esq.  M r. Hulett

u ltim a te ly  d e c id e d  to  en te r  th a t

g u i l t y  p l e a ,  b u t  w h e n  t h e

presentence report was finished, he

was facing an advisory guidelines

s e n t e n c e  o f  1 8 8 - 2 3 5  m o n t h s

i n c a r c e r a t i o n .    W i t h  N L P A ' s

assistance,  M r. K elley  fought the

unjustified guideline sentence and

was able to secure a sentence of 135

months, saving his client a minimum

of 53 months incarceration.  Thanks

to Attorney Kelley and N LPA , an

a d d itio n a l senten cin g  re d u c tio n

m otion is  a lso expected from  the

government that will likely result in

a total sentence of approximately 54

months.  For those of you keeping

score ,  that is  m ore than 11 years

s h o r t e r  t h a n  t h e  s e n t e n c e  M r .

H u le tt  w a s  fa cing based  on  th e

o r i g i n a l  p r e s e n t e n c e  r e p o r t

c a l c u l a t i o n s !   T h e  le s s o n  to  b e

learned here is that it is never too

early to get NLPA  involved in the

case.      

With NLPA's assistance, Mr.

H ulett and  A ttorney  K elley filed

o b j e c t io n s  t o  t h e  p r e - s e n t e n c e

investigation report.  NLPA argued

t h a t  a  t w o - p o i n t  w e a p o n s

enhancement was im proper, and

that M r. Hulett’s criminal history

score was erroneously calculated.  It

was also argued that the Guideline

recommended sentence was greater

than necessary to achieve the goals

of sentencing pursuant to 18 U.S.C.

§ 3553(a).  NLPA noted that, in light

of the decisions issued in cases such

as United States v. Booker, 125 S.Ct.

738 (2005) and Kimbrough v. United

States, 128 S.Ct. 558, 169 L.Ed.2d 481

(2007), the district court was free to

deviate from strict adherence to the

G u i d e l in e s ,  a n d  c o u ld  i s s u e  a

sentence that was fair based upon

the specific  facts of M r. H ulett’s

case.  The district court agreed with

the arguments presented by NLPA

and Attorney Kelley, resulting in a

sentence well below the applicable

advisory guideline range calculated

in the presentence report.  Attorney

Kelley was also able to secure an

agreement from the government to

f i l e  a  m o tio n  fo r  a n  a d d i t io n a l

sentencing reduction at a later date.

M r .  H u l e t t  w a s  n o t  a

hardened life-long crim inal, and

with NLPA’s assistance, the District

C o u r t  a n d  t h e  g o v e r n m e n t

e v e n t u a l l y  r e a l i z e d  i t .   T h e

presentence report writer needed

additional convincing, but in the

end, the District Court obtained an

accurate picture of the defendant

and made the appropriate decision

t o  d i s r e g a r d  s e v e r a l  s p u r io u s

a l l e g a t i o n s  c o n t a i n e d  i n  t h e

presentence report.  Just because

th e  p r e -se n te n c e  i n v e s t ig a t io n

r e p o r t  p u t s  f o r t h  a  c e r t a i n

sentencing range  d oes not m ean

that the defendant has to lay down

and take it.  Challenges can always

be made to the report in an effort to

o b t a i n  a  l o w e r  s e n t e n c e .   T h e

purpose of a presentence report is

to put forth the factors justifying a

certain sentence, to give the court

a n  a c c u r a t e  p o r t r a i t  o f  t h e

defendant, includ ing m itigating

factors.  Unfortunately, presentence
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report w riters often neglect their

d u t i e s  in  t h i s  r e g a r d ,  i n s t e a d

f o c u s in g  o n ly  o n  a g g r a v a t i n g

f a c t o r s  a n d  t h e  g o v e r n m e n t ’ s

allegations as to the defendant’s

guilt and criminal conduct.  While

it is true that these are important

factors for the court to consider in

sentencing a  defendant, they are

not the only fac tors or the m ost

i m p o r t a n t  f a c t o r s .   T h e  m o s t

im portant purpose of sentencing

litigation is to give the court the

p r o p e r  to o ls  to  w o r k  w i t h  f o r

im posing a  fair sentence.  These

i n c l u d e  m i t i g a t i n g  f a c t o r s ,

j u s t i f i c a t i o n s  f o r  d o w n w a r d

departures and anything else that

will convince the court to impose a

lower sentence than it would have

without the information.  After all,

i t  i s  t h e  p u r p o s e  o f  e v e r y

s e n t e n c i n g  c o u r t  t o  i m p o s e  a

sentence that is sufficient, but not

greater than necessary.  NLPA has

been at the forefront of attacking

insidious and  u nfair  sen ten ces .

Should your clients find themselves

in similar situations to Mr. Hulett,

NLPA stands ready to assist you in

the research and preparation of any

motions and/or research necessary

t o  a s s i s t  y o u  i n  t h e  v i g o r o u s

defense of your clients. 

INTERESTED IN

HIRING NLPA? 

Do you have pressing deadlines? -

G iv e  u s  a  d u e  d a te  a n d  y o u  c a n

relax. H ave a  brief  due? - Call us

for a free preliminary consultation

s o  w e  c a n  d e t e r m i n e  a  c o s t

e s t i m a t e .  N L P A  c a n  p r o v i d e

a n y t h i n g  f r o m  a  r e s e a r c h

memorandum to a file-ready brief -

whichever you may need. If you’re

c o n s i d e r i n g  h i r in g  s o m e o n e  t o

a s s i s t  w i t h  y o u r  c r i m i n a l

proceedings, NLPA offers  realistic

f e e s  t h a t  m a y  s u i t  y o u  in  y o u r

p u r su it of  f in d in g  to p -n o tc h  y et

a f f o r d a b l e  l e g a l  r e s e a r c h  &

consulting assistance. W e believe

y o u  w i l l  f i n d  o u r  f e e s  t o  b e

extremely competitive compared to

o th e r  le g al research  f irm s in  th e

c o u n t r y .  W e  a l s o  h a v e  s e v e r a l

alternative options for paying our

fees.

N L P A  c a n  a c c e p t  p a y m e n t  v i a

c a sh ie r ’s  c h e ck  o r  m o n ey  o rd e r

through the mail. 

We also can accept credit/debit card

payments over the telephone as well

as electronic check (check by phone)

payments over the telephone. 

For most services provided NLPA

also offers payment plans as well.

W ith a m inim um  down paym ent

you could soon be financing your

legal fees. 

Therefore, if you are interested in

discussing the f inancing options

available to you for your specific

m atter, please contact us. N LPA

assists in virtually every stage of

criminal proceedings from pretrial

t o

post-conviction and also assists in

immigration matters. For additional

information on the services offered

b y  N a t iona l L ega l P rofess io n a l

Associates please contact our office.

T his n ew sle tter  is  d es ig n ed  to  In troduce  you to

N LP A . A s N LP A  is  no t  a  law  firm , p ro fession al

services are only provided to licensed counsel in all

areas that involve the practice  of law .  N LPA  has

cr e a ted  th is  p u b l ica t i o n  to  p r o v id e  y o u  w i th

authoritative and accurate inform ation concerning

t h e  s u b j e c t  m a t t e r  c o v e r e d .  H o w e v e r ,  t h i s

p u b l i c a t i o n  w a s  n o t  n e c e s s a r i ly  p re p a re d  b y

p e r s o n s

licensed to practice law  in a particular jurisdiction.

This publication is not m eant to be a substitute for

legal or other professional advice, w hich N LPA is

not rendering herein.  N LPA cannot provide legal

ad vice, represe n tatio n ,  res earch  o r g u idan ce  to

t h o s e

w ho need legal help.  

Copyright  © 2010 National Legal

Professional AssociateS
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About NLPA
NLPA is a research and  consulting firm, owned and staffed by attorneys, and dedicated to the professional mission of providing

counsel, research, and related work product to members of the Bar. Our ownership structure includes attorneys licensed to

practice before many local, state, and federal courts; however, NLPA is not a law firm and provides no “front line” legal services.

On the other hand, we are much more than your typical paralegal service as our work is prepared by attorneys. Our sole purpose

is to provide research and consulting assistance by lawyers, for lawyers . . . and their clients. With cutting-edge computer

research capabilities, an experienced and top quality staff, and more than the past two decades’ experience, NLPA is well-

positioned to provide the types of assistance members of the Bar need. You are important to us and we hope we can commence

and maintain a long-term relationship with you. Please know that we are here to assist in all your needs. If you would like to

know more about the services we offer, please contact us at:

National Legal Professional Associates

11331 Grooms Road, Suite 1000

Cincinnati, OH 45242

Tel.: (513) 247-0082 * Fax: (513) 247-9580

E-Mail: contactus@nlpa.com *  Website: www.NLPA.com

NLPA: WE LISTEN, WE CARE, WE GET RESULTS !

National Legal Professional Associates
11331 Grooms Road, Suite 1000
Cincinnati, OH 45242


	 The United States Sentencing Commission, realizing the unfair nature of the United States Sentencing Guidelines, has recently issued amendments to the Guidelines dealing with crack cocaine offenses.  Reflecting the changes made by the Fair Sentencing Act of 2010 regarding sentencing fairness for offenders involved with crack cocaine, the amended Guidelines have raised the amount of crack cocaine needed to issue certain offense levels.  Under U.S.S.G. § 2D1.1(c)(7), the pre-amendment Guidelines called for a base offense level of 26 for those involved with at least 20 grams of crack cocaine.  Thanks to the amended Guidelines, it now takes 28 grams of crack cocaine to receive a base offense level of 26.  Similarly, the pre-amendment Guidelines called for a base offense level of 32 for those involved with 150 grams or more of crack cocaine.   U.S.S.G. § 2D1.1(c)(4).  Under the amended Guidelines, it now takes  involvement with 280 grams of crack cocaine to obtain a base offense level of 32.  Other offense levels

